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PROTECTION OF THE IDENTITY OF JOURNALISTS’ INFORMANTS 
Motion 

Resumed from 17 September on the following motion moved by Hon Peter Collier (Leader of the House) — 

That new standing order 201, as outlined in the schedule to this motion, be adopted by the Council and 
that the standing orders be renumbered accordingly. 

Schedule 

201. Protection of the Identity of Journalists’ Informants 
(1) Where a journalist is examined before a Committee or the Council and, in the course of such 

examination, is asked to disclose the identity of the journalist’s informant and refuses, the 
Council shall consider whether to excuse the answering of the question pursuant to section 7 of 
the Parliamentary Privileges Act 1891. 

(2) In considering a matter under (1), the Council shall only order the disclosure of the identity of 
a journalist’s informant if the Council is satisfied that, having regard to the issues to be 
determined in the proceeding, the public interest in the disclosure of the identity of the 
informant outweighs — 

(a) any likely adverse effect of the disclosure of the identity on the informant or any other 
person; and 

(b) the public interest in the communication of facts and opinions to the public by the 
news media and, accordingly also, in the ability of the news media to access sources 
of facts. 

(3) Without limiting the matters that the Council may have regard to for the purposes of this 
Standing Order, the Council must have regard to the following matters — 

(a) the probative value of the identifying evidence in the proceeding; 
(b) the importance of the identifying evidence in the proceeding; 
(c) the nature and gravity of the subject matter of the proceeding; 
(d) the availability of any other evidence concerning the matters to which the identifying 

evidence relates; 
(e) the likely effect of the identifying evidence, including the likelihood of harm, and the 

nature and extent of harm that would be caused to the informant or any other person; 
(f) the means available to the Council to limit the harm or extent of the harm that is 

likely to be caused if the identifying evidence is given; 
(g) the likely effect of the identifying evidence in relation to — 

(i) a prosecution that has commenced but has not been finalised; or 
(ii) an investigation, of which the Council is aware, into whether or not an 

offence has been committed; 

(h) whether the substance of the identifying evidence has already been disclosed by the 
informant or any other person; 

(i) the risk to national security or to the security of the State; 
(j) whether or not there was misconduct on the part of the informant or the journalist in 

relation to obtaining, using, giving or receiving information. 

HON PETER KATSAMBANIS (North Metropolitan) [8.02 pm]: As avid readers of Hansard would 
understand, last night, when debate was adjourned, I had reached the stage where I had exhausted my remarks on 
this motion. All I want to do tonight is reiterate my support for the motion, commend it to the house and wish it a 
speedy passage. 

HON KEN TRAVERS (North Metropolitan) [8.03 pm]: Last night I was encouraged by my friends and 
colleagues on the other side of the chamber to make a contribution to this debate. I did very much enjoy sitting in 
the house and listening to the analysis of the amendment to the standing order that is being proposed today. I will 
not take too much time — 

Several members interjected. 
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Hon KEN TRAVERS: One of the things that members opposite need to learn and understand in this place is 
that they will be told and instructed to encourage debate in this place, and then their leader may change his view 
of the world at some point, and their leader may not be so happy that members opposite are encouraging debate 
in this place.  

Hon Phil Edman: What happened in the last term? 

Hon KEN TRAVERS: Things often change; just remember that, members. If members opposite get me into the 
flavour of speaking, there is a revenue bill coming up later on this evening that could take exhaustive analysis 
and scrutiny! But I digress, Mr Deputy President — 

The DEPUTY PRESIDENT (Hon Simon O’Brien): Indeed you do. 

Hon KEN TRAVERS: I have been led astray once again by—I do not think I can call the members “my learned 
colleagues”; it is only the lawyers on the other side that can refer to each other like that. 

Hon Peter Katsambanis: Learned friends. 

Hon KEN TRAVERS: Learned friends. I will just refer to my colleagues on this side as my friends, as learned 
as they may be. They are still first and foremost my friends. 

This is a serious matter that goes to the issue of the shield laws legislation that we have previously dealt with in 
this house. We debated whether or not there should be contained in that legislation provision for the protection of 
journalists. The house at that stage agreed that was not the appropriate course of action. I personally had a 
different view, but I accepted the will of the house, and I accepted that the alternative was to insert into the 
standing orders of this place a set of rules. If members are interested in this matter, it is not without precedent 
that this house and its committees have had to consider whether to force journalists to divulge sources and 
answer questions before parliamentary committees. There was a case before this Parliament not that long ago 
where a journalist from, I think, The Sunday Times was required to attend before a committee and was asked 
questions. The journalist refused to answer the questions. In the end, the committee and the house did not 
proceed to force that journalist to answer, nor did they proceed with a requirement to punish that journalist for 
not answering. Effectively, what happened at that time is what is being outlined as a process within the standing 
orders, which would be codified into our standing orders if we are to pass this amendment to the standing orders 
tonight. I think that is a good thing. Of course, the danger is—as members opposite so eloquently put it last 
night, using legal cases and the like—that a journalist may apply to the courts. Ultimately it will be foundthat it 
was a determination of the house and its interpretation of the standing orders at the time. It may be that even 
though in the past, without standing orders, we took one course of action, in the future, with standing orders, the 
interpretation may not be as strictly applied to “inform” the house, which I think was the term Hon Peter 
Katsambanis used. It may be that although the house is informed by case history in the courts, it will still choose 
to take an alternative path and interpret the standing orders in a slightly different way. 

Hon Peter Katsambanis: As judges often do. 

Hon KEN TRAVERS: There is an appeal mechanism for that. The interesting thing, as we all know, is that 
there are very limited appeal mechanisms to anything that may or may not happen in this house, other than an 
appeal to the house itself. Nonetheless, it will give guidance to members into the future. I am intrigued—I do not 
know whether the Attorney General intends to give a response—that an amendment to our standing orders has 
been moved in this place, but I am not aware of an amendment having been moved in the other place. Whether it 
is the intention of the government to do that, and why that has not occurred at this stage — 

Hon Michael Mischin: Firstly, I do not think I can reply because, obviously, this was moved by the 
Leader of the House, who is the lead speaker; and secondly, that is the intention. 

Hon KEN TRAVERS: My question is: why has that not occurred? It is not like we will be sending a message to 
the other place; this is a completely self-contained debate. I would have thought that a motion to amend standing 
orders would have been moved in this place and simultaneously moved  in the other place. 

Hon Michael Mischin: I can explain that, too, if I may. The consideration of this issue arose here and we have a 
Standing Committee on Procedure and Privileges report that has considered the matter at some length. That has 
not happened in the other place. Once the issue is resolved to the satisfaction of this place, it would guide the 
consideration down there and be a model for them. They may have their own particular views on how the 
standing orders ought to be amended for them, but it seemed prudent to finish the job here with a view to it being 
introduced in the other place at the discretion of its Leader of the House.  

Hon Peter Collier: We are waiting for them.  

Hon KEN TRAVERS: That is exactly my concern, Leader of the House. This house decided to remove 
provisions from the shield laws that would have provided protection to journalists appearing before 
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parliamentary committees. It was done on the understanding that the standing orders would be changed in both 
houses. Hopefully, by the conclusion of tonight, we will have dealt with that and this will be a part of our 
standing orders. I am concerned that this issue will drag on. As a member who has sat on a procedure and 
privileges committee in this place, I do not know whether the list of outstanding matters is as long as it once was 
or whether it has been cleared. These things often get put onto a list for future consideration, but other things 
take over and nothing occurs. It is important to renew our efforts and I intend to talk to my colleagues in the 
other place to suggest they talk to the government to make sure these things happen sooner rather than later, 
because this is a part of a package to provide protection to journalists.  

Hon Michael Mischin: I can assure the member that although it would be presumptuous of me to influence the 
proceedings of another house of this Parliament, from the government’s perspective it is an amendment that 
needs to be made to the standing orders and put forward. What finally happens in that place is a matter for that 
house, in the same way that this is a matter for this house. From the government’s perspective, it has been moved 
as an amendment to standing orders by the Leader of the House in this place, on behalf of the government. I 
expect the same will happen in the other place, and it is my understanding from discussions we have had that that 
will happen.  
Hon KEN TRAVERS: I hope the Attorney General is right, because this house took it out of the legislation. 
Whilst I completely agree with the Attorney General that we have no control over the other place, as individuals 
we still have an obligation to ensure these protections are provided in both houses. I accept we can do nothing as 
members of the upper house, but as individuals we can encourage, inform and promote to our members in the 
other place the necessity for them to take corresponding action. It is part of our obligation, having taken that out 
of the original shield laws. As members on the other side mentioned last night, it has been the subject of 
significant debate for some time. In fact, I wondered whether I should send Hon Nick Goiran’s and 
Hon Peter Katsambanis’ speeches to Media Watch, which discussed this matter the other week and noted the 
success of the shield laws in the Pennells case in Western Australia. It is an interesting question. I completely 
concur with Hon Peter Katsambanis that journalists have a very strong code of ethics, and journalists who work 
in what we see as the traditional media operate with a very strong code of ethics. I also agree with the member 
that often the best way of policing a code of ethics is for the profession to do it. One of the interesting issues 
these days is that there is not that degree of formality in a process for that. That is still one of the issues.  

I have a number of good friends who are journalists and active members of the Media, Entertainment and Arts 
Alliance and, before that, the Australian Journalists Association, which sits within the Media Alliance. They 
have some frustration with the direction of the enforcement of the code of ethics within the journalism 
profession. People often forget that for a journalist to receive information and to keep if off the record, there is 
an obligation on them to go through a range of tests. They have to look at the reasons the person is seeking to 
give information to them off the record and for confidentiality to be maintained. I suspect many journalists do 
that. I also suspect that some of the more modern journalists think that when they have a “scoop” off the record, 
they will run with it. It may be that if they went through that process, they would still arrive at the conclusion 
they would take this off-the-record source, but nonetheless they have a code of ethics to follow. I accept that the 
journalists who sit in our press gallery are the sort of journalists who would go through that exercise. I am sure 
we have all sat in leadership challenges and the like within our parties—members opposite more so than 
members on this side—and wondered whether or not some of the journalists who have taken off-the-record 
comments from people have questioned the motives of the person who is giving them the off-the-record 
comment. As a result of these rules, there is some obligation on journalists, because we will give them 
protection, to make sure that they rigorously, both individually and collectively, remember their code of ethics 
and apply it religiously before they can accept off-the-record comments from people. If I ever give an off-the-
record comment to a journo in the future, I hope they will not read this speech in Hansard and start grilling me 
profusely!  
Hon Peter Katsambanis: You would have to try hard to tweet an off-the-record comment, though.  

Hon KEN TRAVERS: It would be silly of me to tell members the last off-the-record comment I made! I am 
one of those people who make comments on the record. I do not regularly go off the record when I give 
comments. It is probably fair to say that I have given journalists background information, but if there are internal 
issues within our party and if it is worth informing a journo, I would be proud enough to put my name to the 
comment and deal with it.  
Hon Peter Katsambanis raises an interesting issue about off-the-record tweets. At the last election it was 
interesting that a number of Twitter accounts were clearly set up under false names with the intention of 
engaging in quite mischievous and devious actions in the election cycle.  

Hon Peter Katsambanis: Those American experts who helped Barack Obama were here for that. What 
happened to them? That is what they were doing.  
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Hon KEN TRAVERS: I can assure Hon Peter Katsambanis that I have always put my Twitter comments on the 
record under my name. I have contributed tweets under the Transperth sardines campaign and everybody knew I 
was heavily linked, involved and connected with the Transperth sardines campaign when I was campaigning to 
get the government to order more trains because it had been negligent in that area for many years. I have never 
engaged in comments that are offensive, rude and clearly misrepresent the truth. But that did occur and there 
were clearly Twitter accounts that were putting forward an agenda that was pro–Liberal Party. It is interesting, 
again, that people who may have made those claims had attended meetings of media advisers of the government 
at which that sort of strategy was discussed. That claim has been made.  

Hon Peter Katsambanis: Was it by Clive Palmer?  

Hon KEN TRAVERS: No. A former senior staff member of the current government has stated that that 
occurred at a meeting of the press secretaries of the government.  

Hon Michael Mischin: Will you reveal that source or is it subject to some kind of privilege?  

Hon KEN TRAVERS: If the Attorney General were to read thegoodoil.org, that is one place where he could get 
it. I do not know whether that would entitle me to free membership, as the old crikey.com used to give us if we 
mentioned “crikey” and got it recorded in Hansard. Those were the allegations that were made. 

Hon Peter Katsambanis: You would not engage in that, would you, Hon Ken Travers? 
Hon KEN TRAVERS: What is that? 
Hon Peter Katsambanis: Cash for comment. 
Hon KEN TRAVERS: No! Interestingly, I have already paid for a membership, so there is no benefit to me in 
receiving it; and I will continue to pay for it. It was a light-hearted comment about how the old crikey.com used 
to work. But Hon Peter Katsambanis is absolutely right.  

It is fascinating that at the same time the allegation was being made that that had occurred at a meeting, we saw 
these Twitter accounts. These accounts used quite weird and perverse names. The people who set up those names 
must have had some weird brainwaves, in my view, because they were using the names of drug dealers and mass 
murderers as their nom de plume. It was interesting. As these names appeared, I would google them and see 
what popped up, and I would find that it was the name of a drug dealer who had shot someone in a drug deal and 
had been sent to jail for 30 years, or a mass murderer. I think one name was that of a former director of Italian 
porn. It did make me wonder what the people who were inventing these names were doing in their spare time 
and what drove them.  

I think I am digressing. But I would make the comment that the interesting thing about these shield laws that we 
are proposing today is that I suspect that if Hon Peter Katsambanis were to write something in his blog—that 
infamous blog that is hard to find these days—that was from an anonymous source, he would not be protected; 
but if he were to pass that on to a friend of his who was a journalist, and that journalist put that on his blog for 
him, that journalist would be protected. That will be an interesting question for people going forward.  

The final point I would make is that time will tell, and it will be interesting to see, whether the recent decision of 
Justice Pritchard—which it appears will not be appealed, but I guess I should not speak too soon—and other 
decisions that are made will mean that fewer of these issues will arise as more people become aware that they 
will not be successful in those cases. With those comments, I indicate that I will be supporting these changes to 
our standing orders. However, I note that there are still some weaknesses. One weakness is that we will need to 
get the other place to do this. Another weakness is that it will come down to an interpretation at the time. 
Ultimately, another weakness is that it will take only a majority of this house to override these standing orders in 
order for them to provide no protection at all. If the house is of the view at the time that it wants to force a 
journalist to answer a question about his or her sources, the house could at that time seek to override these 
standing orders. We will see later tonight whether we will get an example of that. 
Question put and passed. 
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